STATE OF MAINE
KENNEBEC, ss.

MAINE BOARD OF TAX APPEALS
DOCKET NO. BTA-2015-18

[CORPORATE TAXPAYER],
Petitioner
v.

DECISION

MAINE REVENUE SERVICES,
Respondent
[Corporate Taxpayer] the “Company”) appeals from Maine Revenue Services’
(“MRS’s”) denial of its petition to use an alternative method to apportion its [tax year] income to
Maine for Maine income tax purposes. Because the Company has not shown that Maine’s
statutory apportionment method does not fairly represent the extent of the Company’s business
activity in Maine or that the method violates federal constitutional requirements, we uphold
MRS’s denial of the Company’s request.
I.

Background

At all relevant times, the Company was engaged in the business of manufacturing
[consumer products] (collectively, the “Products”) at a single plant located in [its non-Maine
“Home State”], and in selling its Products throughout the United States, including Maine.1
During the tax year at issue, the Company’s business activity in Maine, and in every state other
than [it’s Home State], consisted almost entirely of the sale of its Products.2 According to the
Company’s [year] Maine income tax return, its adjusted federal taxable income was $[amount];
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[Footnote omitted]
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The Company employed individuals in Maine who checked on retailer inventory and informed retailers of
Company promotions.
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its Maine gross tax amount was $[amount] prior to apportionment; and its Maine tax was
$[amount] after apportionment.3
After it filed its [year] Maine return, the Company requested that MRS permit it to
employ a different method of apportioning its income to Maine, arguing that Maine’s statutory
method did not fairly represent the extent of the Company’s business activity in Maine as
required by Maine tax law. The Company also argued that Maine’s apportionment method did
not reflect a reasonable sense of how its income was generated for the year at issue. In support
of its request, the Company submitted a report prepared for it by [a consulting firm] (the
“Report”), which contained general Company operational information, statements of economic
theory, and a variety of proposed alternative methods for apportioning the Company’s income to
Maine. After reviewing the Company’s apportionment request, MRS disapproved the use of an
alternative apportionment method, and subsequently affirmed that disapproval on reconsideration.
This appeal followed.
During the course of this appeal, the Company also requested leave to use an alternative
apportionment method not only for the tax year at issue, but also for all subsequent and future tax
years. Thus, the issues presented on appeal are: (1) whether, for [year], Maine’s statutory
apportionment method does not fairly represent the extent of the Company’s business activity in
this state, thereby justifying the use of an alternative apportionment method, (2) whether the
Company’s use of an alternative apportionment method is warranted because Maine’s statutory
apportionment method fails to reflect a reasonable sense of how the Company’s income was
generated, and (3) whether, under the facts of this case, the Company may employ an alternative
Maine’s apportionment statute, 36 M.R.S. § 5211, is framed in terms of apportioning a taxpayer’s Maine net
income. However, in practice, it is the taxpayer’s Maine gross tax that is apportioned. See Instructions for Line 5 of
Form 1120ME (2013) (“Maine tax is determined by applying the Schedule A apportionment percentage against the
total tax calculated on the corporation’s adjusted federal taxable income.”)
3

2

method of apportioning its income to Maine in years subsequent to 2013. It is the Company’s
burden to show that MRS erred in denying its request to employ an alternative apportionment
method to compute its Maine income tax liability. 36 M.R.S. § 151-D (10) (F).
II.

Discussion

Annually, a tax is imposed on the Maine net income of “each taxable corporation and [of]
each group of corporations that derive income from a unitary business carried on by two or more
members of an affiliated group.” 36 M.R.S. § 5200(1). The term “Maine net income” is
defined, in relevant part, as
the taxable income of that taxpayer for that taxable year under the laws of the
United States as modified by [36 M.R.S. §] 5200-A and apportionable to this
State under [36 M.R.S. §§ 5210-12].
36 M.R.S. § 5102(8).
A corporation having income from business activity taxable both within and without
Maine must determine the amount of its federal taxable income apportionable to Maine by
multiplying its Maine net income by the “sales factor,” that is, “a fraction, the numerator of
which is the total sales of the taxpayer in this State during the tax period, and the denominator of
which is the total sales of the taxpayer everywhere during the period.” 36 M.R.S. § 5211(1), (8),
(14).4 The term “sales” is defined as “all gross receipts of the taxpayer.” 36 M.R.S. § 5210(5).
Sales are considered to be “in this State” when the property is “shipped to a purchaser . . . within
this State regardless of the F.O.B. point or other conditions of the sale.” 36 M.R.S. §
5211(15)(A).
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As of January 1, 2016, of the 46 states that tax corporate income, 21 states utilize the single-sales-factor method of
apportioning corporate income (as does the District of Columbia). In addition, three other states (Maryland,
Massachusetts, and Virginia) provide single-sales-factor apportionment as an optional method for manufacturing
businesses, and two states that do not presently use the single-sales-factor method (New Mexico and North Carolina)
are phasing in a single-sales-factor apportionment method for manufacturing business by January 1, 2018.
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Maine’s statutory apportionment method may be modified in cases where it results in an
apportionment of income that “do[es] not fairly represent the extent of the taxpayer’s business
activity in this State.” Id. § 5211(17). Under the plain meaning of section 5211, however, the
statutory apportionment method “shall be varied only when it does not fairly represent the extent
of the taxpayer’s business activity in this State.” Sears, Roebuck & Co. v. State Tax Assessor,
561 A.2d 172, 173 (Me. 1989).
In the present case, the Company’s total sales in Maine for the year at issue were
$[amount] and its total sales in the United States were $[amount], resulting in a Maine sales
factor of .006573. Application of that factor to the Company’s [year] net income, as explained
above, resulted in a computed Maine income tax liability of $[amount].
(A)

Fair Representation of Business Activity
The Company argues that it is entitled to use an alternative method to apportion its

income to Maine under 36 M.R.S. § 5211(17) because Maine’s statutory apportionment method
does not “fairly represent the extent of [its] business activity in this State.” Although the
Company did maintain some property and had payroll expenditures in Maine during the tax year
at issue,5 its primary activity in Maine during that period was the sale of its Products. That being
the case, it is difficult to conceive of a more accurate measure of the Company’s business
activities in Maine than the ratio of the Company’s Maine sales to its total sales, which is the
definition of the sales factor used to apportion the Company’s net income to Maine. Id. § 5211
(8), (14). Consequently, the Company has not met its burden to show that it is entitled to the use
of an alternative apportionment method under section 5211(17). No adjustment to MRS’s denial
on this point is warranted.
5

According to the Report, the Company had property and payroll in Maine in [year] in the respective amounts of
$[amount] and $[amount]. The property in Maine was Product inventory.
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(B)

Reasonable Reflection of the Generation of Income
The Company also argues that it is entitled to use an alternative method to apportion its

income to Maine because, as applied to it, Maine’s statutory apportionment method is in conflict
with certain requirements under the United States Constitution. Specifically, the Company
contends that Maine’s apportionment method does not reasonably reflect how the Company’s
income is generated. In support of its position, the Company relies upon a comparison of the
respective values of its property, payroll, and sales in Maine and in [its Home State], and upon
economic analyses of these and other generalized data.
Unlike a separate accounting, use of an apportionment formula to compute taxable
income “does not purport to identify the precise geographical source of a corporation's profits;
rather, it is employed as a rough approximation of a corporation's income that is reasonably
related to the activities conducted within the taxing State.” Moorman Mfg. Co. v. Bair, 437 U.S.
267, 273 (1978). The United States Supreme Court has recognized, however, that the Due
Process and Commerce Clauses of the United States Constitution require that states be fair when
applying such formulas. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 169
(1983). When examining a formula for apportioning the income of a company doing business
both within and without a state, the first component of fairness “is what might be called internal
consistency—that is, the formula must be such that, if applied by every jurisdiction, it would
result in no more than all of the unitary business' income being taxed.6 The second and more
difficult requirement is what might be called external consistency—the factor or factors used in

Maine’s statutory apportionment formula is “internally consistent” because if Maine’s apportionment method were
applied to every state, each state would only tax that portion of the Company’s federal taxable income that
corresponds to the ratio of the Company’s sales in that state to the Company’s total sales. Thus, the total income
taxed by all states would not exceed 100% of the Company’s federal taxable income.
6
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the apportionment formula must actually reflect a reasonable sense of how income is generated.”
Id. It is this second measure of fairness upon which the Company’s argument rests.
The external consistency requirement permits a state to tax “only that portion of the
revenues from the interstate activity which reasonably reflects the in-state component of the
activity being taxed.” Goldberg v. Sweet, 488 U.S. 252, 262 (1989). A court will “strike down
the application of an apportionment formula if the taxpayer can prove ‘by clear and cogent
evidence that the income attributed to the State is in fact out of all appropriate proportions to the
business transacted in that State or has led to a grossly distorted result.’” Container Corp. at 170
(quoting Moorman, 437 U.S. at 274) (other citations, internal quotation marks, and alterations
omitted) (emphasis added).
In Moorman, the taxpayer manufactured animal feed in Illinois that it sold in Iowa and
other states. From 1949 through 1960, Iowa permitted Moorman to apportion its net income to
Iowa for income tax purposes using the ratio that its property, payroll, and sales in Iowa bore to
its property, payroll, and sales everywhere in the United States. Moorman Mfg. Co. v. Bair, 254
N.W.2d 737, 739 (Iowa 1977). For 1961 through 1964, as required under an Iowa tax statute
much like the Maine statute at issue here, Moorman computed its Iowa income tax liability using
a single sales factor, i.e., the ratio of its Iowa sales to its sales everywhere in the United States.
When Moorman subsequently, unilaterally resumed computing its Iowa tax liability using a
three-factor formula of property, payroll, and sales, the Iowa Director of Revenue issued a
deficiency assessment from which Moorman appealed. In upholding the Director’s assessment,
the Iowa Supreme Court acknowledged that while the “employment of the three-factor formula
would have resulted in a lower percentage [than the single sales factor] for use in computing its
income . . . attributable to Iowa in those years[,] . . . [s]uch evidence alone does not establish that
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the difference between the two figures represents either double taxation or a taxation of
extraterritorial values.” Moorman, 254 N.W.2d at 750. In affirming the Iowa Supreme Court,
the United States Supreme Court stated that Moorman had not
shown that a significant portion of the income attributed to Iowa in fact was
generated by its Illinois operations; the record does not contain any separate
accounting analysis showing what portion of appellant's profits was attributable to
sales, to manufacturing, or to any other phase of the company's operations. But
appellant contends that we should proceed on the assumption that at least some
portion of the income from Iowa sales was generated by Illinois activities.
Whatever merit such an assumption might have from the standpoint of economic
theory or legislative policy, it cannot support a claim in this litigation that Iowa in
fact taxed profits not attributable to activities within the State during the years
1968 through 1972.
Moorman, 437 U.S. at 272 (emphasis added).
In the present case, the Company has submitted only generalized data in support of its
position, which does not satisfy its burden under Moorman on appeal. The Company has not
shown that, for the tax year at issue, Maine in fact taxed income that was generated in another
state. Likewise, the Company has not shown that the Maine tax was “in fact out of all
appropriate proportions to the business transacted in that State or has led to a grossly distorted
result.” Container Corp. at 170 (emphasis added). Accordingly, no adjustment to MRS’s denial
is warranted on this basis.
(C)

Future Apportionment
The Company next requests, based upon the same arguments and evidence as for [year],

that the Board order MRS to apply the Company’s preferred alternative apportionment method to
its Maine income tax computations for an indefinite period in the future. MRS responds that the
remedy the Company seeks is beyond the Board’s authority to provide.
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Subject to the State Tax Assessor’s ongoing authority to correctly determine tax liability,
and to the extent that facts and circumstances remain unchanged in future years, so would our
reasoning and conclusion. See 36 M.R.S. § 141(1); Williams v. State Tax Assessor, 2002 ME
172, 812 A.2d 245. Under these circumstances, we decline to address future years. No further
relief is warranted.
III.

Decision

We uphold in full MRS’s denial of the Company’s request to use an alternative method to
apportion its income for Maine income tax purposes, finding that the Company has not shown
that the statutory single-sales-factor apportionment method does not fairly represent the extent of
the Company’s business activity in Maine. 36 M.R.S. § 5211(17). We further find that the
Company has not shown that the statutory apportionment method contravenes the United States
Constitution. We decline to order Maine Revenue Services to apply an alternative
apportionment formula in future years.
The Board may, in limited circumstances, reconsider its decision on any appeal. If either
party wishes to request reconsideration, that party must file a written request with the Board
within 20 days of receiving this decision. Contact the Appeals Office at 207-287-2864 or see the
Board’s rules, available at http://www.maine.gov/boardoftaxappeals/lawsrules/, for more
information on when the Board may grant reconsideration. If no motion for reconsideration is
filed within 20 days of the date of this proposed decision, it will become the Board’s final
administrative action. If either party wishes to appeal the Board’s decision in this matter to the
Maine Superior Court, that party must do so within 60 days of receiving this decision.
BY ORDER OF THE BOARD

Issued by the Board: December 13, 2016
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